
CC:TL:TS/LJBYUN 

date: FER I 1989 

to:District Counsel, Los Angeles W:LA 
Attn: Joyce Gugawara 

frOm:Assistant Chief Counsel (Tax Litigation) CC:TL 

subjec::scar Issue:   -------- --------------- ----- ----- ---------------
---------- ---- --   ------------------

-----------

This memorandum is in response to your request for technical 
advice regarding a Scar issue in the above-mentioned case, 

I- 

Is the statutory notice of deficiency in this case valid . . under Scar v. C- , 814 F.2d 1363 (9th Cir. 1987)? 

CONCLUSION 

This case should be conceded. Because we do not have the 
  ----- return, it cannot be determined whether the right 
-------ments were made (A, right shelter and right amount). 
However, even if it is assumed that the right adjustments were 
made, a "plug rate" was used. Furthermore, even though the 
transcript of account was available at the time the statutory 
notice was issued, not all of the relevant information from the 
transcript of account was used in determining the deficiency. 

A statutory notice of deficiency was issued to the 
  --------------- on   ---- ----- ------- for the tax year   ------ The 
------------ -otice- ------------ -- -eficiency in the a-------t of $  ------
arising from disallowed losses in the amount of $  ------ from- --------
  ------------- and $  ------ from   -------- ----- The statut----- notice 
------- ----- --moking- ----- langu------ --- --- ("In order to protect the 
government's interest and since your original income tax return 
is unavailable at this time, the income tax is being assessed at 
the maximum rate of   %."). The administrative file contained a 
transcript of account- for the   ----- tax year as of the 9th week of 
  ----- It appears that the only- ----rmation taken from the 
--------ript of account was the ----- -hown on the return. No 
information showing taxable income or AGI was used. 
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The administrative file contains a K-1 for   -------- -----
  --------- -- -oss of $  ------- It does not contain a- ---- ---- ---------
--------------- or the -----------------   ----- return. 

Since this case lies :qithin the Ninth Circuit, we recommend 
that the case be conceded based upon the Ss holding. Although 
the Service does not agree with the Ninth Circuit's "substantive 
content" standard for testing the velidity of deficiencv notices 
under section 6212(a), as a resulk of the uncertainty o? t!?e 
scope of u, the Service wants to restrict the impact of the 
decision to the facts in that case. T!?ereforel the Service will 
not relitigate the "determination issue" on facts not eaterialiy 
different from Sm. 

It is our nositien +&-at. t,,;p 7fQ not r.es& b-c :7.=x,-e t:>?f sriSina;l, 
return. to makce a determrnztion. Instead y ve czri Iel;l cn ta::~ae;/er 
return information found i?. the tranccript c;' account, as well aJ8 
r-ierjap.t "-1~ . . Since it is our positicn that ye ci~. rfip 0~. t?,:p 
Sp-T.,ice ‘3 rlata bases to m&e a setermination, it is imperative 
that we actuaily use the inforaation from ttie transcript to xaka 
the determination, as compared to "bacliirg into" the deficiencq. 
Tf we use the amount shcwl: for A(*1 or taxable income frcm the 
transcri?t, as well as the emount shown for tax on return, Fits 
the other information regarding t>e adjustments, e yroper 
determination can be made. 

As mentioned above , the administrative file does not contair 
a K-1 for   ------- --------------- end the   --- return. Vit$out these, 
we are una---- --- -------------- whether ----- --ght adjustment WCC made 

. ,' with respect to   ------- --------------- Furthermore, without the 
return, it canno-- --- --------------- whettier the   --------------- actually 
claimed the entire amount of the losses ($----------- ---------d in 
the statutory notice.T!J Bowever, even ass-------- that the right 
adjustments were made, the fact remains that the deficiency r,!as 
"backed into." The Service failed to use all t?.e relevant 
infcrmation that was available when the determination was made. 
Moreover, the "plug rate" of 50 percent was incorrectly applied. 

.This is evident because based on the transcript of account, the 

?J We note that if the only problem with the statutory notice wes 
that the   --------------- actualiy claimed less than the amount 
reflected ---- ----- ------, we would defend it since it is OUT 
position that we can rely on return information zuch as K-1s. lie 
want to be able to show that some reasonable nexus existed 
between the disallowed deduction and the return. It is our 
position that information from the Service's data base records of 
taxpayer's return as well as third party information (such as a 
copy of E-1) raises a reasonable inference that the Seduction was 
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highest rate of tax which would have been applicable to the 
taxpayers as a result of the disallowance would have been 49 
percent. That is, e  --- --- it is assumed that the   ---------------
claimed the entire $--------- of losses, adding that ---------- ---
$  ------- (the amount --------- as the taxable income in the 
------------- would result in a new taxable income of $ ---------- For 
-------- the correct rate for married couples filing join-- -----rns 
---- -axable income over $60,000 but not over $85,600 is 49 
percent. 

Because, in this case, we did not use all the relevant 
information (k, such as taxable income or AGI) that was 
available when the deficiency was determined, it does not meet 
the requirements for application of our theory that a proper 
determination can be made by using relevant information from our 
data bases. Therefore, this is not the type of case that we want 
to defend in the Ninth Circuit. 

Based upon the above facts 
this case. 

, we do not recommend defending 
Should you have any further questions regarding this 

matter, please contact Lisa Byun, Tax Shelter Branch, at 
FTS 566-3289. 

MARLENE GROSS 

By: 
KATHLEEN E. WBATLEY 
Chief, Tax Shelter Rranch 

  
  

  
  
    


